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Some Reflections on Doma and Proposition 8 

 Like many Americans I both expected and rejoiced, generally, in the Supreme 

Court’s decisions on DOMA and California’s Proposition 8. But I am forced to reflect 

more deeply on their implications. 

Reflection # 1:  In my parish, almost every day a woman who sits in the front row prays 

that marriage be between only a man and a woman. An older, celibate gay man who is 

the backbone of the parish as a lector and acolyte told me the other day he took exception 

to her prayer. I pointed out to him ( the woman speaks in a heavy foreign accent) that, if 

he listened carefully,  he would note that her prayer is unexceptional since it uses the 

following formula: “ That the sacrament of marriage be only between a man and 

woman”.  So, whatever the implications of the DOMA and Proposition 8 rulings, they 

have no bearing on Catholic understandings of the sacrament of marriage. They only 

relate to civil marriage. 

Reflection # 2:  Yet, of course, the church has also taught about marriage not just as a 

sacrament but as a prime human and social good, deriving its bearings from ‘ natural 
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law’.  The Archdiocese of Washington, D.C. seemed to take its stand on this sense of 

what marriage is, as such, as a human good. It stated in reaction to the Supreme Court 

rulings that “ Although government might choose to use the word marriage to apply to a 

whole range of unions of people, it cannot change what marriage is in its very essence. 

Marriage is not a creation of the state.”.  

 I had occasion recently to read with great care the book, What is Marriage: Man 

and Woman: A Defense by Sherif Girgis, Ryan Anderson and Robert George ( New 

York: Encounter Books, 2012). Although in my estimation a flawed argument, it may be 

the best case from a new natural law perspective that marriage should be only between a 

man and a woman.  The reason I read the book was because it was assigned by 

Archbishop Cordileone of San Francisco for the study day for his priests. A number of 

those priests were chagrined, less because of their position on same-sex marriage, but 

because they felt that there were much more pressing issues for the priests to deal with:-- 

collegiality, mutual support, spiritual sustenance of one another—than to focus on the 

issue of same-sex marriage. They felt that the church increasingly only focuses on two 

issues: abortion and same-sex marriage. They deemed that this one-sided emphasis 

distorts the fullness and integrity of Catholic concerns. 

 What is Marriage is important, not just in its own right, but because Robbie 

George is a key advisor to the American bishops on the topic of same-sex marriage and 

the book he co-authored with two of his former graduate students is their vade mecum on 

the issue.  George and his co-authors contrast two views of marriage, one the conjugal 

view they try to defend on natural law grounds. The other, what they call a revisionist 

view, would not, as such, preclude same-sex marriage. They define the conjugal view of 
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marriage in the following way: “ A comprehensive union, joining spouses in body as well 

as mind. It is begun by consent and sealed by sexual intercourse. So completed in the acts 

of bodily union by which new life is made—comprehensive union is valuable in itself, 

but its link to children’s welfare makes marriage a public  good the state should recognize 

and support. We call this the conjugal view of marriage” ( p. 3) 

 In this definition, a conjugal view of marriage consents to permanence and 

exclusivity and is not only ratum but consumatum  ( i.e., consummated by an organic 

bodily union through coitus  of a penis in the vagina which can, in principle, procreate.) 

Exclusivity is found as a ground for divorce in law, based on adultery. Consummation is 

found as a ground for annulment by the state if the marriage has not be consummated. 

The state rules it is not really a marriage. 

 The revised view, in the authors’ intent, “ sees marriage as the union of two 

people who commit to romantic partnership and domestic life. It is essentially an 

emotional union, merely enhanced by whatever sexual activity the partners find 

agreeable. Such committed romantic unions are seen as valuable while the emotion lasts”. 

( p. 4). Note this definition does not include love, as such. In point of fact, many same-

sex couples remain committed and loving, even when sex ceases. Many, just like 

heterosexual couples, heroically care for a sick or dying partner, even when romance, as 

such, or sex or emotional fulfillment, no longer holds. Their union is more than just 

emotionally grounded. 

 What is Marriage admits that a revised view of marriage would not preclude same 

sex marriage. But the flaw in the authors’ reasoning is that they also admit that many of 

the heterosexual marriages the state allows legally to be marriages already imply a 
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revised view of marriage ( e.g., through no-fault divorce laws).  In another flaw, while the 

book argues against a purely constructivist view of marriage, as if marriage was infinitely 

malleable, it does not adequately look at the history of marriage in its many human 

forms: arranged marriages which preclude full consent; marriage as a way to preserve 

family property etc.  In a terse formula, the authors argue that “ sex makes babies; society 

needs babies and children need mothers and fathers.” ( p. 38).  

They also argue that children flourish best in intact homes of their biological 

mothers and fathers. Even if this is, ideally, true, we know some biological mothers and 

fathers are abusive, neglectful of children and, thus, children in such marriages actually 

flourish better in foster homes or as adopted or with a new step-mother or father. 

Moreover, many children in society are raised by single mothers and fathers. The authors 

aver that men and women are complementary with different strengths for parenting. 

Unlike most of the bishops, the authors are open to civil unions for same-sex partners. 

 I was not totally convinced by the case made by the authors. For example, 

if the good of children makes of marriage a social and not just a human good, same-sex 

couples also adopt or generate children through artificial insemination.  It was partially 

precisely because of the children in same-sex marriages that Justice Kennedy argued 

against DOMA:” DOMA undermines both the public and private significance of state-

sanctioned same-sex marriages. For it tells those couples and all the world that their 

otherwise valid marriages are unworthy of federal recognition. This places same-sex 

couples in an unstable position of being in second-tier marriage. The differentiation 

demeans the couple, whose moral and sexual choice the constitution protects and whose 

relationship the state has sought to dignify. And it humiliates tens of thousands of 
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children now being raised by same-sex couples. The law in question makes it even more 

difficult for the children to understand the integrity and closeness of their family and its 

concord with other families in the community and in their daily lives.” 

Reflection # 3:  The battle over same-sex marriage will continue. It is important, 

however, to note that while some oppose same-sex marriage out of hatred of 

homosexuals, not all do so. It is a mistake to label supporters of heterosexual marriage as 

the unique form of marriage as monsters or to liken support just for heterosexual 

marriage to anti-Semitism or racism. Legitimate debate about what really constitutes the 

essence of marriage has a right to continue. But the church also needs to watch carefully 

its allies in supporting only heterosexual marriage. Many of them are homophobes whose 

language denigrates the dignity of homosexuals. Alas, in Minnesota the church allied 

with Focus on the Family people who equated homosexuality with pedophilia and used 

similar hate-filled language. In consorting with groups who denigrate the dignity of 

homosexuals, the church undermines its commitments to the innate dignity of all, 

including homosexuals, and the call to them to be incorporated in Christ. In 2008 in 

California, in the debates about Proposition 8 ( I voted against it!), the Catholic church 

also allied with a number of such homophobic allies. After the passage of Proposition 8, 

the bishops of Los Angeles wrote a pastoral letter to gay and lesbian Catholics saying 

that, ,while they still supported only heterosexual marriage, they lamented that during the 

course of the campaign many of the allies to the Catholic position used language which 

denigrated the human dignity of homosexuals. Care must be taken that these mistakes not 

happen again. No wonder many people see the official Catholic position as homophobic 
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or stemming from hate. Gays and lesbians in our parishes and their parents, relatives and 

friends do not take kindly to the church language of gays and lesbians being  

“ intrinsically disordered”. I would never preach against gay marriage, for that reason. In 

a nearby parish, a pastor who did so preach ( at the urging of San Francisco’s chancery 

office) lost two parishioners because of it. They came to join us. 

Reflection #  4: 

 All in all, I think the bishops’ almost one-sided attention to the issue of gay 

marriage distorts our fuller sense of what it means to be a Catholic. Like many, I was 

appalled that so many Episcopal voices denounced the decisions on DOMA and 

Proposition 8 but seemed conspicuously silent about the abysmal decision the day earlier, 

taking away the protection of voting rights for minorities. I suspect we would be better 

off as a church if we put a greater priority in helping to build up and make flourish 

heterosexual marriages rather than focusing so much on fighting same-sex marriages. To 

be sure, same-sex marriage will raise some legitimate religious liberty issues for those 

who do not think such marriages are moral but we can address them as they arise. 

   

  


